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I NSTRUCTI ONS TO GUI DE FOR OPI NI ON OF MORTGAGOR S COUNSEL

EXPLANATORY COMMVENTS

The Guide for this opinion was originally prepared in 1994 in
vi ew of changes in opinion practice as reflected by the ABA Accord and
various State |aw bar reports on opinion letters and has been revised
to reflect approximately six years experience in using the Guide. The
princi pal purpose of this Guide remains to achieve a uniform fornmat
whi ch can be utilized throughout the Nation and which will be famliar
to HUD counsel in all jurisdictions. Such a standardized format is
crucial in an era when | ess resources are available to the Departnent;
however, it should be enphasized that certain |imted changes can be
aut horized by HUD field counsel as required by local |aw or by the
uni que nature of the transaction. An effort has been nmade in these
revised instructions to specify exanples in nore (but not all) of
t hose areas where such changes can be authorized. Oherw se, the
format of the Guide nust be followed and is not open to negotiation.
In this regard, revisions cannot be justified because of a particul ar
Opi ni on havi ng been approved by another HUD field office. The exercise
of discretion by one HUD field counsel in unique circunstances cannot
beconme the basis for any nodification to the Opinion. Any requested
nodi fi cation nmust be analyzed on its own nerit and in a particular
context. In these explanatory comments, the docunment nay be referred
to as the "Guide" or the "Opinion," dependi ng upon the context.

The Departnent regards the counsel to the Mdrtgagor as a crucial,
central figure in the process of preparing and executing the |egal and
adm ni strative docunents necessary to achieve a closing in those
multifam |y rental and health care nortgage i nsurance prograns where a
nortgage note i s endorsed for nortgage i nsurance by the Departnent.
Pursuant to 24 CFR Part 24, 824.105(p), attorneys or others in a
busi ness relationship with the Mdrtgagor are defined as "principals.”
Counsel to the Mortgagor has significant obligations to its client
(the Mortgagor), the Mdirtgagee and the Departnent. |In part, these
responsibilities entail the exercise of due diligence to assure the
accurate and tinmely preparation, conpletion and subm ssion of the
forms required by the Departnent in connection with the transaction.
Further, the counsel to the Mirtgagor and any other attorneys invol ved
in the transaction should be thoroughly famliar with the regul ati ons,



procedures and directives of the Departnment pertaining to each

nort gage i nsurance transaction in which counsel participates. The
Department takes seriously the preparation and conpl etion of the

vari ous docunents involved in the nortgage insurance process (nost of
whi ch are HUD form docunents) and cannot overenphasi ze the inportance
of the follow ng:

"Warning: HUD will prosecute false clains and
statenents. Conviction may result in crimnal and/or
civil penalties. (18 U.S. C. 1001, 1010, 1012;

31 U.S.C 3729, 3802)"

Wth limted State | aw rel ated exceptions, HUD anti ci pates that
Mortgagor's counsel will be able to follow the Guide in rendering an
Qpinion in virtually all nultifamly rental housing closings involving
new construction and substantial rehabilitation and there should be
few changes in refinancing and health care transactions. Generally,
HUD field counsel should not accept Opinions that otherw se
substantially or materially deviate fromthe Guide. Although we
understand that attorneys and law firnms nay have evol ved particul ar
styles and forns of opinion, HUD field counsel do not have tinme to
negoti ate each and every Opinion for stylistic changes and differences
i n thinking anong opinions conmttees. It is essential that the CGuide
be followed in both style and substance in order to ensure a tinely
closing. The counsel to the Mortgagor is expected to conplete a draft
Opi nion for submission to HUD field counsel at |east fifteen days
prior to the closing along with the other closing docunents. Any
devi ations nmust be specifically identified (redlined or highlighted)
and di scussed with field counsel at that tine so that the deviations
can be resolved prior to the closing. Any material deviation not
required by State or local |aw or otherw se authorized by these
i nstructions nmust be brought to the attention of the Assistant Ceneral
Counsel, Multifam |y Mortgage Division, by field counsel along with an
expl anation by counsel to the Mortgagor as to the necessity for the
devi ati on.

It was anticipated that the Guide could be utilized in connection
with all types of closings: insured advances or insurance upon
conpletion (for new construction or substantial rehabilitation);
final closings (for refinancings, etc.). This has proved to be the
case and, furthernore, the Quide format has been adapted and used in
Transfers of Physical Assets (TPAs) and hospital nergers, for exanple.
However, nunerous questions have been raised--particularly in cases
i nvol ving Section 241 suppl enental and equity | oans and the various
refinancing transactions under Section 223. Therefore, it is
i mportant that the correct options be selected in instances where
choi ces are provided and that appropriate deletions or nodifications
be made to accommobdat e uni que circunstances or prograns. On the other
hand, it should be enphasi zed that this does not authorize field
counsel to approve changes to the Guide in cases other than where the
Quide is being adapted for a special use, e.g. refinancing or equity
| oan transaction, TPA, etc. Furthernore, HUD has nmade an
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adm ni strative policy decision to not require an opinion by counsel to
the nortgagor for projects within the "Small Projects Mrtgage

| nsurance Pilot Program (SPP)." A Notice will be issued defining
smal |l project and clarifying the paraneters of the SPP. The nortgagee
wi |l have the option of requiring an opinion by counsel to the
nortgagor if the nortgagee so elects. It is anticipated that the
Certification of the Owmer will be expanded slightly for use in the
SPP to provide assurances and confort to HUD in such cases.

O herwi se, the Guide or a variation thereof should be utilized in al
FHA-insured nmultifam |y rental project and health care facility

cl osi ngs.

The CGuide is not intended to serve as a closing checklist;
therefore, HUD field counsel nmay update or nodify existing closing
checklists as necessary to neet constantly changi ng program needs and
handbook instructions and directives. For exanple, nany del etions
fromthe list of Quide docunents are appropriate for various types of
refinanci ngs, operating |oans, equity |oans, etc. whereas several
addi tional docunents are necessary in the case of |oans for health
care facilities (e.g. certificate of need, license, etc.),
suppl emental | oans, and certain conplex refinancings.

Brackets continue to be used in the Guide to indicate alternate
| anguage, insertions, docunents, or instructions depending on the
applicable facts and underlining is used to indicate blanks that nust
be conpl et ed.

The CGui de contains sone instructions and definitions and is
| argely sel f-explanatory; however, the follow ng expanded instructions
and clarifications should provide additional assistance to both
private counsel and HUD counsel. The nunbers and letters used bel ow
relate to the paragraph nunbers and letters in the Guide unl ess page
nunbers are specifically designated.

Page 1 and I ntroductory Paragraph:

eLetterhead and date: The Opinion nust be on the firmletterhead and
dated the date of endorsenent of the nortgage note by HUD

*Reference: Data regarding the project (nanme, HUD project nunber, and
| ocation and the nane or title of the Mdrtgagor must be accurate and
inserted in the appropriate bl anks.

* Addressees: The Opinion nust be delivered to HUD as well as the
Mortgagee to establish the explicit right of each to rely on the

Opi nion. The Mrtgagee's counsel may be relying on the Opinion for
certain aspects of its opinion. |If so, the Opinion nust also be
addressed to counsel to the Mortgagee. HUD is aware that recent case
| aw has rai sed i ssues about the extent to which a nortgagee can rely
upon such an opinion; therefore, this matter of reliance by the

nmort gagee could be clarified by the parties at the outset in
jurisdictions where the issue has been raised. Regardless of case
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law, HUD continues to believe that this is a unique transaction where
the federal interest as insurer of the nortgagee is clear fromthe
outset and that it is as a result of the unique federal requirenents
that counsel to the nortgagor is retained to represent the nortgagor
in such a fashion that the Opinion rendered by counsel to the
nor t gagor necessarily nust be addressed to, and relied upon by, HUD as
the insurer of the nortgagee and the nortgagee in order for the |oan
transaction to go forward. |In cases where counsel to the nortgagee

el ects not rely upon the Opinion or counsel to the Mrtgagor does not
wish to permt reliance by counsel to the nortgagee, the Opinion
shoul d not be addressed to and/or delivered to the nortgagee's
counsel . Furthernore, Mrtgagee and counsel to the Mrrtgagee are not
pernmitted to rely upon the Qpinion with respect to the certification
by the Mortgagee that the closing docunents, which are nmandated by HUD
forms and nodels, conport with the version of such forns and nodel s
provided to the Mortgagee by HUD with the exception of the Opinion
itself. Counsel to the Mrtgagor nust provide such certification with
respect to the Opinion.

eDescription of the Loan: The |oan amount is the original principal
anount of the |loan being insured unless a nodification is necessitated
in connection with the closing.

*Source of funds for the Loan: In the second full sentence on page 2
the source of funds nust be accurately identified; however, in certain
transactions, such as |l owincome housing tax credit transactions, the
source of the funds may not be known at the tinme the Qpinion is
rendered. In such cases, a general statenment to that effect wll
suffice. Furthernore, it is inportant to note that this
identification does not have to reach a |level of particularity that
identifies all individual investors in any case.

Li st of Docunents:

eIn General: |If there are no brackets around a particul ar docunent,

t he docunent is one which is commonly used for initial endorsenents
for insured advances conpl eti on cases; however, it should be

enphasi zed that it is inpossible to |ist every docunent for every
insured loan. Further, no attenpt has been made to |list all docunents
utilized in all types of refinancings and certain specialized
progranms, e.g. certificates of need and |icenses for health care
progranms. Conversely, sone docunents may not be utilized in a
particul ar transaction and should be deleted fromthe list in the
actual Opinion. Brackets around the nanme of the docunment indicate
that the docunent may or may not be used for every loan. |f bracketed
docunents are not used in a particular |oan transaction, then delete
such docunments fromthe list in the actual Opinion. Each docunent
executed in connection with the loan nust be listed by its correct
title, show ng each party executing it and its date. |If docunents are
dated "as of" a particular date, then such phrase should be incl uded
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in the description in the text. It is inperative that care nust be
taken to conpile a list that accurately and conpletely reflects the
transaction in the subm ssion to HUD of the initial draft. After HUD
review of the initial draft, the Opinion may have to be nodified, as
necessary, to satisfy HUD. To the extent docunments are later found in
t he cl osing docket file which do not conport with HUD requirenents and
whi ch were not shown on the list, HUD reserves the right to refuse to
recogni ze the docunents unl ess the docunments are brought into
conpliance with HUD requirenents. This should be explained to the
Mor t gagor when reviewi ng the Regul atory Agreenent with the Mortgagor.

Al'l docunments executed in connection with the |oan transaction
must be listed regardl ess of whether the docunent is required by HUD
or whether the Mdirtgagor is a party to the docunent. It should be
enphasi zed that counsel to the Mdirtgagor is not assum ng
responsibility for the content of docunents that counsel does not
prepare and/or that the Mortgagor does not execute. The reviewis
necessary to provi de assurance of consistency from docunent to
docunent. The appropriate HUD or FHA form nunber, if applicable, nust
be indicated in parenthesis after each docunent

A Organi zati onal Docunents: Al of the Organizational Docunent s
nmust be reviewed and care should be taken to ensure adherence to the
HUD gui del ines and directives pertaining to such docunents as set
forth in the appropriate closing handbooks and instructions.

G In the original version of the Guide, the requirenent that HUD be
named in the Financing Statenents as a secured party or as its
interests may appear was standardi zed through requiring the insertion
of appropriate |language in the Security Agreenent. The purpose was to
clarify that, under certain circunstances, HUD may assert sone rights
in the personalty arising under the Regul atory Agreenent which woul d
precede an assignnment of the nortgage. Based upon experience to date,
a deci sion has been made that HUD need not be so naned in the

Fi nanci ng Statenments and Security Agreenent. The decision not to so
name HUD nakes it nore inperative that there be specificity in the UCC
docunentation with respect to the securitization of itens such as
recei vables (particularly in the case of hospitals and nursing hones
for exanple) in order to protect the interest of HUD in the
securitization of personalty. HUD has made an effort to give HUD

maxi mum contractual protection with respect to the personalty under
the newly revised Regul atory Agreenment; however, this does not

di m ni sh the need to describe the personalty with specificity in the
UCC docunent ati on.

J. Bui | ding Loan Agreenent: This docunent is a "bracketed docunent”
whi ch should only be used in cases involving new construction or
substantial rehabilitation. Hence, the docunment is not required in
equity loan transactions and nost refinancing transactions and many
suppl enental | oan transactions.



K. Construction Contract. See J. above.

L. Mortgagee's Certificate: It has been argued that this docunent
is unnecessary in the context of certain insured secondary | oan
transacti ons because the formis used to docunent the first

nort gagee's consent to the second loan. In insured secondary | oan
transactions, it should be enphasized that a Mortgagee’'s Certificate
is obtained that is |ike the Mortgagee’s Certificate obtained in a new
construction closing. It has nothing to do with the consent of the
first lender to the secondary financing transaction. |In secondary
financi ng cases (such as under Section 241) where the consent of the
first lender is obtained for a second nortgage insured by HUD, a
separate docunent (for which there is no specified format) is
utilized.

Regardl ess, the Mortgagee's Certificate is executed by the | ender
maki ng the | oan being insured, which in the cases at issue would be
the | ender making the second | oan, and is one of the nost significant
cl osi ng docunents. HUD places great reliance upon the nortgagee's
certificate and considers it necessary to reveal all fees, side
transactions, etc. Furthernore, the docunent now contains a
certification that the closing docunents conformto the HUD approved
format therefor except for changes approved by field counsel. In this
regard, the docunent is crucial to HUD s endorsenment of the note for

i nsurance. Counsel to the Mrtgagor is not responsible for the
execution of the docunent and only needs to review the docunent in the
capacity as counsel to the Mortgagor to be certain that the docunent
conforms to the transaction the Mortgagor is agreeing to and that the
docunent accurately reflects the fees and escrows, etc. that are

requi red of the Mrtgagor.

It should be noted that the Mortgagor's Certificate has been
el imnated and the substantive provisions have been incorporated into
t he Regul atory Agreenent

P. Certification of Owmer: Several persons have questioned whet her
the references in Paragraph 6 to the Public Entity Agreenent and the
Regul at ory Agreenent shoul d be changed so that both refer instead to
the Public Entity Agreenent. The references should not be changed
because HUD wants assurance that there will be no violations of the
Regul atory Agreenent as a result of events that have occurred with the
passage of time; however, the |anguage has been clarified to elimnate
several anmbiguities. Sonme types of PEAs may al so involve a regulatory
agreenent and the certification is being clarified to cover both the
HUD Regul at ory Agreenent and the | ocal one.

Q UCC searches: The UCC Search must be conducted within thirty
days of closing and can be conducted by either the title insurance
conpany, a reputable docunent search firm the counsel to the
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Mort gagor or any other attorney licensed in the jurisdiction.

R Fl ood i nsurance receipt: Argunments have been nade that this
docunent is not necessary in equity |oan, supplenental |oan and
refinancing transactions. Flood plain maps change. In insuring a

first or a second nortgage, it is just as significant that HUD know
whet her the property is located in an area where flood insurance is
required and, if so, whether the insurance is in effect regardl ess of
whet her a prior HUD-insured first nortgage is in effect. HUD would
not necessarily have the data on file, and it was determned that this
is a matter which counsel to the nortgagor could confirmunder item
(e) near the end of the Guide. Note that no opinion is required, and
the factual determ nations necessitated by the Guide are consi dered

wi thin the usual duties of counsel to the nortgagor.

S. Title Insurance Policy: Currently the 1992 ALTA Format (with
appropriate endorsenents) is required by HUD in nost jurisdictions.

T. Evi dence of zoning conpliance: The evidence of zoning conpliance
wi |l vary depending on the circunstances. The evidence should
establish that the building, if constructed according to plans and
circunstances, will conply with all zoning requirenments. The evidence
may be in the formof a letter or certificate fromthe appropriate

| ocal official stating that, if the building is constructed according
to the plans and specifications submtted for review, the building
will conmply with all zoning requirenents. |In refinancing cases where
no construction is involved, the evidence nay be in the formof a
letter certifying that the existing building(s) is (are) in conpliance
wi th outstanding zoning requirenments or, if not, the nonconform ng

vari ance, etc., is acceptable. |If the locality has no zoning
ordinance, a letter should be submtted fromthe chief executive
stating such. 1In those circunstances, it nmay be necessary to obtain a

letter fromthe |ocal planning body of the county in which the project
is located, that the proposed devel opnent is conpatible with the

county's conprehensive plan. |f the zoning approval is based upon a
vari ance or other special action, the closing my have to be del ayed
until the time for appeals has run. |In extrenely conplex cases, an

opi nion may need to be obtained fromlegal counsel specializing in
| ocal zoning matters. Such letter nmust be attached as an exhibit and
referenced in the appropriate paragraphs of the Opinion.

In cases involving refinancings, it has been suggested by sone
attorneys that HUD shoul d have zoning information on hand either as a
result of the closing of the first HUD-i nsured | oan or due to periodic
site reviews. HUD would not normally maintain data pertaining to
| ocal zoning law and the data with respect to the first |oan would
only be valid with respect to the closing date of that | oan.
Paragraphs 7, 8 and 9 of the Opinion contain several options with
respect to local zoning law. It has al so been suggested that evidence
of zoning conpliance should not be required in Section 241(f) equity
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| oans. The only | anguage applicable to Section 241(f) equity loans is
the wording at the end of 9 which pertains to refinancings, viz.
"Based solely on the Certificate, the Project conplies with al
applicable | and use and zoning requirenents." After considering the
issue, it has been determ ned that a zoning certificate is not
essential in Section 241(f) equity |oan cases; however, the attorney
for the nortgagor will have to state: "The project conplies with al
applicable |l and use and zoning requirenents.” It is inportant that
HUD be assured that there have been no changes in the |and use or
zoni ng whi ch woul d adversely affect the continued use of the property
as a rental housing project. 1In this context, we reenphasi ze that the
attorney responsible for this matter nust be licensed in the property
jurisdiction.

U Building permt(s): |If no building permt is required (as would
normal ly be the case in a pure Section 241(f) equity loan), this
docunent is not applicable and should be deleted fromthe Qpinion.
(This would also be true with respect to occupancy permts (under V.)
unl ess new permts are required under local law in connection with
"pure" refinancing transactions.)

V. Permts required for the operation of the project: Several
practitioners have argued that the docunentation is unnecessary in
equity loan and refinancing transactions; however, they have not

i ndi cat ed whet her such a position would affect their wordi ng of
Paragraph 4 of the Guide. 1In all cases (including Section 241(f)
equity loans), HUD is concerned that any permts required for the
continued operation of the project be proper and in place such that an
opi nion can be rendered wth respect to Paragraph 4. It is crucial in
exi sting projects that HUD be assured that no new requirenents have
been i nposed which would thwart continued operation of the project.

If no such permts are required, Paragraph 4 should be anended
accordingly. This is a matter which counsel to the nortgagor, as a
specialist in the property jurisdiction, should be able to ascertain.

W Surveyor's plat or survey: The survey nust be signed, seal ed and
dated within 90 days of the closing. 1In a pure Section 241(f) equity
| oan and certain refinancing transactions, a survey would not normally
be required because no new construction woul d have taken place and,
presumabl y, nothing woul d have changed with respect to the building(s)
and the site. In such situations, if there is other satisfactory

evi dence that no site changes have occurred, an adm nistrative wai ver
woul d necessitate the deletion of the itemfromthe Opinion. See X
below. |If the nortgagor's attorney were to becone aware of any
changes, this would have to be addressed in the Opinion and a survey
coul d be required by HUD dependi ng upon the circunstances.

X. Surveyor's Report: Unless there is a title endorsenent
protecting agai nst any encroachnents, etc., there wll have to be a
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surveyor's certificate indicating that nothing has changed since the
| ast survey with respect to encroachnents, lot |ine violations,
construction activity, etc. HUD should not be incurring the risk of
insuring any loan if there has been any action which would inpair the
| ender's and HUD s respective positions. As an alternative to a
surveyor's certificate, the nortgagor's attorney could rely upon an
appropriate certificate froma qualified architect and insert
appropriate | anguage in the Opinion.

Z. Assurance of conpletion (bonds or agreenent): This

docunent ati on (now bracketed) would not be utilized in a pure
refinancing or equity | oan transaction and, therefore, would only be
used in cases involving sonme construction where the regul ation
pertaining to assurance of conpletion is applicable.

AA.  Omer-Architect Agreenent: This docunent (now bracketed |ike
Docunents J and K) should only be indicated (where the Guide indicates
"{ 1 NSERT DESI GN AND/ OR CONSTRUCTI ON ARCHI TECT}") in cases invol ving
new construction or substantial rehabilitation.

BB. Of-Site Bond or Agreenent: This docunent should only be used in
cases where off-site work is involved. As such, the docunent would
not normally be used in pure equity |oan transactions or in
refinancing transactions involving no construction.

CC. Assurance of utility services: These docunents do not pertain to
pure Section 241(f) equity |l oan transactions and certain refinancing
transactions and, therefore, should be deleted in those instances.

FF. Escrow Deposit for On-Site Inprovenents: |f any such

i nprovenents are required in connection with an equity | oan,
suppl enmental |oan or refinancing transaction, the form docunent
specified should be tailored to the situation as determ ned by field
counsel. In a situation where such an escrow i s necessary, counsel to
t he nortgagor should nodify the formas necessary and present it to
field counsel for review

GG Contractor's Prevailing Wage Certificate: This itemis no |onger
required in the HUD cl osing checklist; therefore, sone attorneys have
taken the position that it can be elimnated fromthe Qpinion. HUD s
position remains that the item should be reviewed by counsel to the
Mort gagor for the purpose of assuring consistency between the
docunents and performance under the Construction Contract to which the
Mortgagor is a party.

KK. Public Entity Agreenent: The references to this docunent and to
t he Regul atory Agreenent in Paragraph 6 of the Certification of
Mor t gagor have created sonme confusi on about whether the reference to
t he Regul atory Agreenent should be changed to Public Entity Agreenent.
The two separate references were intended; however, a clarification
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has been made as di scussed in P. above.

LL. Bond Docunents: This does not include all docunents involved in
the typical bond financing. It does include those principal docunents
such as the Prospectus, the Indenture, a sanple Bond, etc. Al
docunents executed by the Mirtgagor or which establish or describe any
obl i gations of the Mrtgagor nust be incl uded.

NN. Certificate issued by architect or other professional: Normally
such a docunment woul d not be necessary in the case of a pure Section
241(f) equity loan and certain refinancing transactions and should be
del eted unl ess those circunstances nmentioned under the | ast sentence
pertaining to Docunent X, above, make the certificate appropriate.
Note that "Certificate" is a defined termand that the Certificate can
come from"an architect or other professional."” Consequently, there
is no formfor the Certificate and HUD field counsel should defer to
HUD adm ni strators specializing in architectural and engi neering
matters in determ ning the acceptability of the Certificate. It is
referenced in Paragraph 9 of the Opinion and shoul d not be confused
with the Zoning Certificate which is also a defined termand is
referenced in Paragraph 8.

OO. Docket search: The Docket Search can be conducted by either the
title insurance conpany, a reputable docunent search firm the counse
to the Mortgagor or any other attorney licensed in the jurisdiction.
Argunents have been made by private counsel that such a docket search
is not necessary in all transactions. One of the main purposes of the
new Gui de was to clearly define the work to be perforned by counsel to
the nortgagor. It was determ ned that such a search was within the
scope of the fees permtted as a nortgage line item Such a search is
inmportant in the case of an existing subsidized project where natters
of public record could reveal circunstances wherein it would be

i nadvi sable for HUD to go forward with insuring another | oan.

An argunent has al so been nade that several record searches in
separate jurisdictions could be necessitated in sonme cases and that
this would cost a significant amount of noney with little benefit. As
t he Gui de was bei ng devel oped, HUD was cogni zant of such a scenari o;
however, the benefit to HUD of establishing that the public records
are cl ear outwei ghs the costs to the nortgagor of conducting such
searches. In the case where a sol e-asset nortgagor is being created,
however, a search of the public records in the jurisdiction where t he
nortgagor is |ocated (assumng a different |ocation fromthe others
iterated) is unnecessary. The Opinion could be anended in those
instances to indicate that particular state of facts; however, all of
t he ot her searches woul d have to be done.

Opi ni ons:
1. This paragraph contains several options dependi ng upon whet her
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t he Mortgagor's organi zati onal docunents were prepared by counsel
rendering the Opinion and the type of nortgagor entity. Care should
be taken to ensure that the correct option is selected and that the
requisite information is inserted correctly. It is intended that,
where the nortgagor entity or general partner of the nortgagor entity
is established by counsel to the Mortgagor, no reliance on other
sources is permtted and counsel must opine as to the due organization
of the Mortgagor. |If a Certificate of Good Standing is not avail able
in the State, but an equival ent docunent is (i.e., Certificate of
Exi stence), then the bracketed | anguage nust be revised to reflect the
nanme/title of the equival ent docunent so obtained. Any Certificate of
Good Standi ng or equival ent docunent issued by the applicable
governmental authority nust be dated no nore than 30 days prior to the
date of the Opinion of Mdrtgagor's counsel. |If the Mdrtgagor is a
foreign corporation or partnership, the Opinion nust recite the review
of all governnment approvals required to do business in the Property
jurisdiction. If a Certificate of Good Standing or equival ent
docunent cannot be obtained fromthe applicable governnental authority
(e.g., for general partnerships, then the Mdrtgagor's attorney will be
required to do the due diligence necessary to give the opinion or may
engage ot her counsel to render such opinion). |If the Property
jurisdiction is not the State of formation for the nortgagor entity,
counsel nmust al so opine that the Mortgagor is qualified to transact
business in the Property jurisdiction. Such opinion nmay be nmade
solely on the basis of a certificate fromthe applicable governnenta
authorities of the Property jurisdiction, and if counsel is relying on
such certificate(s), then the opinion nust expressly identify those
certificate(s) and they nust be attached to the Opinion as an exhibit.
If the Mortgagor is an individual, paragraph one should be del eted
fromthe Opinion.

2. Thi s paragraph provides, anong ot her things, that the Mortgagor
possesses all the necessary governnental certificates, permts,
Iicenses, qualifications and approvals to own and operate the
Property. This particul ar provision has generated consi derable
controversy--particularly where health care facilities are being
constructed or substantially rehabilitated in |large, urban
jurisdictions having a nmultitude of regulatory requirenents pertaining
to ownership and operation. Consequently, field counsel have

di scretion to permt a nodification in which Counsel to the Mortgagor
item zes those | ocal governnental requirenments which have been

eval uated and indicates that, after due diligence inquiry and insofar
as the attorney is aware, these |local requirenents conprise the entire
uni verse of such requirements. The Opinion should further state that,
based upon such item zed | ocal requirenents and conpliance therewith
(with all permts, certificates, etc. being item zed), the Mortgagor
possesses the power and authority necessary to own and operate the
Property and to carry out all of the transactions required by the Loan
Docunents and to conply with applicable federal statutes and

regul ations of HUD in effect on the date of the FHA commtnent. In
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many i nstances involving new construction, sonme itens such as a
certificate of occupancy will not have been obtained by the tine of
closing. In such instances, field counsel have discretion to permt
an appropriate clarification with respect to that particul ar

i nstrunent.

11. If the Mdrtgagor or any principal of the Mdrtgagor is involved in
any litigation or there is any litigation pertaining to the Property,
all such litigation matter(s) nust be disclosed in witing to HUD
field counsel in order that the Department can detern ne whether the
endorsenent of the loan is possible. Note that litigation involving a
princi pal of the Mrtgagor nust be disclosed. Confusion has devel oped
when there has been litigation involving |ower tiers of a partnership.
If the issue cannot be resolved through reference to the definition of

"principal” in the 2530 regulations, HUD field counsel should consult
wi th HUD program adm ni strators and determ ne whether the litigation
shoul d be disclosed. |If the litigation involves conpliance with civil

rights requirenents, it nmust imediately be brought to the attention
of appropriate Fair Housi ng and Equal Opportunity personnel
(regardl ess of whether a "principal"™ or sone |esser conponent of the
Mortgagor is the subject of the litigation). As an exanple, it is not
uncommon for nei ghbors of a proposed site for a group honme for persons
with disabilities to harbor discrimnatory attitudes toward persons
with disabilities and to sue to attenpt to block the establishnment or
operation of a group hone.

13. If any UCC Fi nancing Statenents have been filed on the Personalty
in conjunction with any transaction other than the Loan, they nust be
identified to the HUD field counsel as well as details with respect to
how such Financing Statements will be termnated at the tine of

cl osi ng.

If the property is an elderly housing project or a health care
facility or if the loan otherwise is to be secured by significant
anounts of personal property, the matter should be discussed with
field counsel. 1In the event further discussion is necessary, field
counsel should contact the Assistant CGeneral Counsel, Miltifamly
Mortgage Division. For projects in which the personalty is nostly
househol d appliances (e.g., refrigerators) or alimted quantity of
smal | er equi pnent, the Opinion will be limted as showmn. In other
i nstances, the Opinion my have to be expanded particularly with
respect to ensuring that itenms such as receivables, incone stream
etc. are security property.

One or nore UCC searches performed not nore than 30 days prior to
the date of the Opinion mnust be made and attached to the Opinion.

15. If the Mortgagor is a trust (other than a |and trust), then
Par agraph 15 nust be included in the OQpinion. The second sentence
need only be included if the trust was forned in a jurisdiction
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ot her than the Property jurisdiction.

16. This Section has been nodified to clarify that taxable as well as
t ax- exenpt bond financing is covered and that other third-party
source of funds financings are al so cover ed.

Acceptability of Counsel

. Mort gagor's counsel nust opine as to the |aw of the Property
jurisdiction and the State of Mirrtgagor's organi zation, if different
fromthe Property jurisdiction. HUD requires that Mrtgagor's counsel
be admtted to practice law in each jurisdiction in which such

adm ssion is required by the aws or ethical considerations of the bar
to be able to give the opinion. |If nmultiple jurisdictions are

i nvol ved, two opinions may be required: one with respect to the
organi zati on of the Mortgagor and another with respect to the real
property and | oan issues. A conbination of the Mirrtgagor's regul ar
counsel and special |ocal counsel nay be required to satisfy this

requirenent. |f counsel's satisfaction of these requirenents is not
evident fromthe letterhead of the firm the field counsel should
include a witten explanation in the Washi ngton docket. 1In al

events, each provision in the Guide nust be addressed whet her one or
nore opinions is required to do so.

Si gnhat ur es:

. The Opinion nmay be signed by a(n) authorized attorney(s) of the
law firm 1n the name of such attorney(s).

Certification of Mrtgagor:

. A formof Certification of Mdirtgagor is attached. The form
represents the mnimum anmount of information that shoul d be obtained
fromthe Mdrtgagor (but additions, revisions and rephrasings are
acceptable so long as the Mortgagor is certifying as to factual
matters and not | egal conclusions). Pl ease note that one significant
addition to the certification is that counsel to the Mrtgagor has
revi ewed and di scussed the ternms of the Regulatory Agreenent with the
principals (as defined in the HUD regul ati ons) of the Mrtgagor
entity. Also a certification has been added wherein the Mrtgagor
either certifies either, that there are no side-deals, or discloses
any side deals in the Certification. The Certification of Mrtgagor
nmust be dated the sanme date as the Loan Docunents

Identity of Interest:

. Nuner ous i ssues have been raised with respect to the confirmation
in (d) of the penultimte paragraph of the Guide. A decision was nade
that the attorney signing the Opinion could not have an identity of
interest with any party to the Mdrtgage transaction. No waivers are
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possi bl e in such instance. |In instances where other nenbers of the
firmhave an interest in the Mrtgagor or another entity involved in

t he transaction, such interest nust be disclosed and such interest
nmust be acceptable to field counsel based upon the ethics rules of the
applicable bar. Furthernore, any interest nust be adm nistratively
acceptable to HUD and 2530 cl earance nust be obtained. In addition,
there appears to be an increasing trend wherein nortgagees are

i nsi sting upon using counsel to the nortgagee to handl e many aspects
of the transaction even though the Opinion is being signed by a
separate attorney. There have been sone instances where counsel to

t he nortgagee has asked to represent the nortgagor in whole or in part
and to provide all or a part of the Opinion. Confirmation (d) in the
penul ti mat e paragraph has been clarified to reflect the intent of HUD
fromthe inception of the Opinion that any such representati on of both
parties is not permtted notwithstanding State or | ocal ethics rules.

Li ens:

. Paragraph (f), which is in the penultimte paragraph of the

Opi nion, contains a statenent that there are no |liens or encunbrances
agai nst the Property. Several attorneys have objected to naking the
stat enent because they indicate that, at the tine of closing, there
may be liens that have actually not been rel eased even though the
title conpany has received funds and/or rel ease docunents to do so and
intends to process the release after the closing. Except in cases

i nvolving the insurance of secondary |oans, HUD is only authorized to
insure first nortgages; consequently, there cannot be any |iens and
encunbrances on the property when HUD endorses the nortgage note for
insurance. As a result, there cannot be any |iens outstandi ng which
woul d prinme the insured nortgage | oan. Hence, Paragraph (f) should
not be changed.

Certification as to Regul atory Agreenent:

A new confirmation has been added as (g) wherein the counsel to
the Mortgagor confirms through a certification to HUD that counsel has
revi ewed and di scussed the ternms of the Regulatory Agreenent with the
principals (as defined in the HUD regul ati ons) of the Mrtgagor
entity. This certification parallels a simlar certification by the
Mortgagor and is deened necessary to avoid certain principals
asserting they were unaware of the requirenments of the Regul atory
Agreenment when HUD attenpts to enforce the terns of the Regul atory
Agr eenent agai nst them

Certification as to Side-Deals:

A new confirmation has been added wherein counsel to the
Mortgagor confirnms that based upon the Certification by the Mrtgagor
and to the best of counsel’s knowl edge, there are no side deals except
as indicted in such Certification.

Rel i ance on ot her opini ons:

14



15

. The issue of proper wording and format has probably surfaced nost
often in cases where counsel to the Mdrtgagor is relying on opinions

i ssued by other attorneys. This has occurred nost often in cases

i nvol ving a separate opinion for bond financing docunentati on,
property jurisdiction vs. organizational jurisdiction, zoning, etc.

In this area, it is inperative that counsel to the Mrtgagor
specifically reference and attach the additional opinion(s) and that
such opinions track the | anguage of the Guide as close as is practi cal
under the circunstances. HUD field counsel should exercise discretion
in this area, taking the unique circunstances into account.
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